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Abstract: The crisis in Palestine in the last period and especially 
after the terrorist attitude of Hamas on October 2023 has had the 
opportunity to open new avenues of discussion thus hindering 
the financing of terrorist groups. This paper aims to investigate 
the aid that has been decided for Palestine, other forms of 
cooperation, perhaps by states within a spirit of criticality and 
doubts based on legal rules that do not go above foreign policy 
and cooperation but fulfill Union’s objectives. The difficulties 
are many and the skills in the sector and especially of the EU 
Member States is a way out but without the problem being 
solved definitively. Therefore, the path of cooperation, aid and 
financing by the EU lays the foundations for addressing future 


crisis and save people and states in difficulty. 
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Introduction 

The external relations of the European Union (De Waele, 2023), 
cooperation, economic assistance, provision of funds and active 
foreign policy are some of the actions that are questioned in 
practice within the European context at a qualitative level due to 
the choices of the states that offer aid but also quantitative’. A 
“dose” of this aid was directed to Palestine because of the war 
with Israel. Through aid, attempts were made to influence the 
beneficiary countries and to bind the disbursement of funds 
according to the logic of the principle of conditionality (Bartels, 
2005)’. 


The conditionality mechanisms within the Union had two 


1REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT 
AND THE COUNCIL 2023 Annual Report on the implementation of the European 
Union's External Action Instruments in 2022. COM/2023/717 final: https://eur- 
lex.europa.eu/legal-content/EN/TXT/?urit=CELEX%3A52023DC0717 


2Regulation (EU) No 978/2012 of the European Parliament and of the Council of 
25 October 2012 applying a scheme of generalised tariff preferences and repealing 
Council Regulation (EC) No 732/2008. OJ L 303, 31.10.2012, p. 1-82: https://eur- 
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012R0978. Through _ this 
regulation, the EU for sustainable development and good governance guaranteed 
preferential access to the market and products coming from certain developing 
countries, thus effectively ratifying international conventions on the environment, 
human rights, workers' rights, etc. 
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profiles. The positive one that respected the relative conditions 
with the increase of benefits granted to the participating 
countries. And a second negative one, where the violation of 
pre-established obligations determined the relative suspension of 
the advantages thus evolving conditionality instruments that are 
prepared by the Union. These are examples of conditionality 
where they affirmed, promoted the democratic principles of 
fundamental rights. They include cooperation agreements that 
were stipulated with third states and clauses that had as their 
object the main international conventions for the protection of 
human rights, as an essential modus of the agreement for the 
realization of its objectives and an institution of a generalized 
system of preferences. 

Thus, the granting of funding and its interruption is explained by 
a provision that pursues the objectives of an international scene. 
Public aid in the face of every emergency situation requires a 
rapid and effective response. That is a tendency that uses 
development funds within the spirit of public development aid 
following every emergency situation that requires rapid and 
effective responses in time. 

The use of development funds within a framework of migration 
policies subordinated to the disbursement of the amounts that 
the beneficiary countries can offer are part of a general 


cooperation that also fights against illegal immigration (Garcia 
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Andrade, Martin, Mananashvili, 2015; Davitti, La Chimia, 
2015). 

The related funding is intended for third parties. From a political 
point of view the funds towards Palestine have as their objective 
the control of Hamas and of other terrorist groups. Already the 
attacks of Hamas on 7 October 2023 had the intention of 
suspending funding to Palestine and of reviewing the evolving 
projects thus creating reactions to the exponents of the European 
institutions and controversies at the level of Member States. 
Within this context, the European Commission has completed an 
initial screening of funding. It is obvious that the European 
Commission also had to be careful in front of the use of funds 
that are granted for development aid and that were recalled to 


the legal perplexities where they necessarily had to stop moving 


3COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN 
PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL 
COMMITTEE AND THE COMMITTEE OF THE REGIONS on a New Pact on 
Migration and Asylum. COM/2020/609 final: 
https://eur-lex.europa.eu/legal-content/en/ALL/?uritCELEX%3A52020DC0609. 
Regulation (EU) 2021/947 of the European Parliament and of the Council of 9 June 
2021 establishing the Neighbourhood, Development and International Cooperation 
Instrument — Global Europe, amending and repealing Decision No 466/2014/EU of 
the European Parliament and of the Council and repealing Regulation (EU) 2017/1601 
of the European Parliament and of the Council and Council Regulation (EC, Euratom) 
No 480/2009 (Text with EEA relevance). PE/41/2021/INIT. OJ L 209, 14.6.2021, p. 
1-78. According to: “(...) art. 3, par. 1, letter a), among the general objectives of the 
said regulation there is that of “tackling irregular migration”: in this regard, the Union 
can respond rapidly to crisis situations, “including those that may arise from 
migratory flows (...)” (art. 3, par. 2, letter d, i) (...) a more “structured approach to 
migration”, using the necessary leverage effect (...) through a flexible financing 
mechanism (art. 8, par. 10), the regulation seems to legitimise the imposition of 
conditionalities on aid in order to incentivise third countries to cooperate in the 
management of migratory phenomena. On the growing mix between migration 
policies and development policy (...)”. 
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forward. This is an orientation of political evaluations where the 
management according to the attribution provided by Art. 5, par. 
2 TEU (Blanke, Mangiamelli, 2021) attributed to the Union to 
exercise the related limits in a substantial and procedural way as 
they were established by the treaties. 
First of all, the European Commission was qualified as the only 
institution to decide on a possible suspension of financial 
assistance in Palestine (Oberg, 2023; Van Elsuwege, 2023). 
Regulation EU n. 2021/947 laid the foundations for a Global 
Europe cooperation (Neighbourhood, Development and 
International Cooperation Instrument, NDICI)*, capable to 
revise development programs. Especially, it requested the 
participation of member states according to the procedures that 
were provided for by Regulation EU n. 182/2011, 1.e. the 
comitology regulation within the compliant framework that 
governed the management of development funds according to 
Regulation 2021/947. 
Not continuing the funding, regardless of the relevant procedure, 
could be compatible with the objectives of development policy 
as provided for by the treaties themselves. The risk was high 
both from a political and economic point of view where, within 
ARegulation (EU) 2021/1529 of the European Parliament and of the Council of 
15 September 2021 establishing the Instrument for Pre-Accession assistance (IPA III). 
PE/67/2021/INIT. OJ L 330, 20/09/2021, p. 1-26. Regulation (EU) No 182/2011 of 
the European Parliament and of the Council of 16 February 2011 laying down the 


rules and general principles concerning mechanisms for control by Member States of 
the Commission’s exercise of implementing powers. OJ L 55, 28.2.2011, p. 13-18. 
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development cooperation, purposes attributable to the sector of 
the Common Foreign and Security Policy (CFSP), as well as 
global security, were exploited. 

The treaties thus defined the contours of cooperation with third 
countries that promoted development, articles 208-211 TFEU 
(Blanke, Mangiamelli, 2021), as interventions of economic, 
financial and technical assistance, former art. 212. Thus the 
Union undertook actions that were oriented towards strategies 
identified with the objectives, the principles of external action 
according to Art. 21TEU (Blanke, Mangiamelli, 2021). 
Furthermore, the discipline of the Lisbon Treaty did not have 
effect as a clause that interfered according to Art. 40 TEU to the 
powers relating to the CFSP, as a measure that suspended 
funding that affected development cooperation. 

Art. 4 TFEU (Blanke, Mangiamelli, 2021) was also included. It 
did not fall within the concurrent competences but as an exercise 
by the Union that left some powers to the Member States. 

In particular, development cooperation is one of the sectors 
where humanitarian aid, research, technological development 
and space have a parallel competence for the Member States. 
Art. 4, par. 3-4 TFEU (Blanke, Mangiamelli, 2021) allows the 
power to the Member States to adopt binding acts for the areas, 
where through similar initiatives are deprived to acting 


autonomously in the same matters. Thus, the concurrent 
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competences with preclusive effects in favor of the Union, 
according to Art. 2, par. 2 TFEU and to the former Art. 4, par. 2 
TFEU, are concluded by the Member States that have the 
right/duty to legislate in this matter. 

Additionally, the parallel competences, Art. 4, par. 3-4 TFEU, 
(Blanke, Mangiamelli, 2021) are not comparable to the 
competences of a complementary nature, former Art. 6 TFEU. 
Thus, the secondary and auxiliary competences according to 
Art. 2, par. 5 TFEU (Blanke, Mangiamelli, 2021), with the 
intervention of the Union, can support, complete the relative 
actions for the Member States without, therefore, necessarily 
involving and harmonizing their legislative provisions. 

This is a limitation where it finds application in the sectors that 
are regulated by Art. 4, par. 3-4 TFEU. The same treaties 
attribute to the Union an initiative to use the relevant actions, in 
a restrictive manner, to sectors regarding development 
cooperation and humanitarian aid, as a common and parallel 
policy. 

At this point, we can ask if the Union could offer all the 
instruments that were susceptible to restrict the relative 
autonomy of national authorities within the sector to 
development cooperation according to the decisions thus 
interrupting the transfer to Palestine. We can not say yes or no 


with certainty but we can notice that the financing with dynamic 
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and original way, as official assistance in the system of the 
Union, inspired the facts that contributed to critical profiles to 


the European development cooperation in a systemic way”. 


What programs are pre-established for the financing of the 
Union towards Palestine? 

The financing was a development initiative promoted by the 
Union in favor of Palestine® that found a legal basis back in 
1997 when the relevant association agreement on trade and 
cooperation was signed between the Palestine Liberation 
Organization, as the Palestinian Authority, and the European 
Community’. It is a strategic plan within the policy and thought 
of neighborhood policy. It has promoted according to Art. 
8TEU: 


“(...) a space of prosperity and good neighborliness (...) characterized by 
close and peaceful relations based on cooperation (...)”, 


and to the values of Art. 2 TEU (Blnake, Mangiamelli, 2021). 


5EUROPEAN COMMISSION, Commission will proceed to paying €50 million 
to UNRWA and increase emergency support to Palestinians by €68 million in 2024, 
1° March 2024, reperibile al link 
https://neighbourhood-enlargement.ec.europa.eu/news/commission-will-proceed- 
paying-eur-50-million-unrwa-and-increase-emergency-support-palestinians-eur-2024- 
03-01 en). See also: https://www.europarl.europa.eu/doceo/document/A-9-2023- 
0424 EN.html; https://unwatch.org/updated-list-of-countries-suspending-unwra- 
funding/; https://www.un.org/unispal/document/report-independent-review-group-on- 
unrwa-22april2024/. 


G6https://neighbourhood-enlargement.ec.europa.eu/index_en 

7COUNCIL DECISION of 2 June 1997 concerning the conclusion of the Euro 
Mediterranean Interim Association Agreement on trade and cooperation between the 
European Community, of the one part, and the Palestine Liberation Organization 
(PLO) for the benefit of the Palestinian Authority of the West Bank and the Gaza 
Strip, OJ, L 187 of 16 July 1997, 3-135. 
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The terms of political and economic cooperation between the 
parties were based on a plan that continues until 2025 thus 
favoring the coexistence and protection of the right of Israel to 
security and the Palestinian people to self-determination’. 

The funding constituted the first donor for public aid where 
from the period 2021-2024 and has amounted to 1.177 billion 
euros. Funds that were not disbursed and according to the 
regulation NDICI defined the common strategy for Palestine 
2021-2024 which was adopted in 2022. 

Funding through PEGASE (Mécanisme Palestino-européen de 
Gestion de |’Aide Socio-économique) has helped pay salaries, 
pensions for public officials in the West Bank. It also helped 
Palestinian families who are in crisis as well as bringing food to 
hospitals in East Jerusalem. 

This is a comprehensive intervention of assistance to Palestinian 
refugees in an indirect way thus directing the UN agency for 


relief, employment for Palestinian refugees in the Near East 


8https://www.consilium.europa.eu/en/meetings/european-council/2023/10/26-27/: 
“(...) to achieve a two-state solution (...) that meets Israeli and Palestinian security 
needs and Palestinian aspirations for statehood and sovereignty, ends the occupation 
that began in 1967 and resolves all permanent status issues with a view to ending the 
conflict (...) stands ready to contribute to the relaunch of a political process on the 
basis of the two-state solution, including through the Peace Day Effort, welcomes 
diplomatic initiatives for peace and security and supports the holding of an 
international peace conference in the near future (...)”. 
https://www.consilium.europa.eu/media/70880/euco-conclusions-2 122032024.pdf; 
“(...) remains firmly committed to lasting and sustainable peace based on the two- 
state solution. Palestinians and Israelis have an equal right to live in security, dignity 
and peace. The European Council calls on all parties to refrain from actions that 
undermine the principle of the two-state solution and the viability of a future 
Palestinian state (...)”. 
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(UNRWA) as a type of resources that come from funding 
sources for an amount of 97 million euros in 2022 and 82 in the 
year 2023. This type of projects also include the sectors for 
water and energy”. It is a precise system of aid dedicated to the 
people. 

In 2006 restrictive measures were imposed to Hamas and to 
other active terrorist groups'®. The destination of the funds was 
for Palestine. However, a political debate sustained that the 
funds perhaps will be used for illicit purposes. The controversy 
over the funds received by Islamic universities cast ambiguity 
on the relationship with Hamas'' and therefore forced the 
European Commission not to renew other grants with 


universities stating that: 


9912 


“(...) sign the grant contract with the applicable EU conditions (...)””*. 


QCommission Decision C(2014) 9615, on the establishment of a European Union 
Regional Trust Fund in response to the Syrian crisis, “the Madad Fund”, of 10 
December 2014; Regulation (EU) No 233/2014 of the European Parliament and of 
the Council of 11 March 2014 establishing a financing instrument for development 
cooperation for the period 2014-2020. OJ L 77, 15.3.2014, p. 44-76. Regulation (EU) 
No 230/2014 of the European Parliament and of the Council of 11 March 2014 
establishing an instrument contributing to stability and peace. OJ L 77, 15.3.2014, p. 
1-10 

10Council Common Position of 27 December 2001 on the application of specific 
measures to combat terrorism. OJ L 344, 28.12.2001, p. 93-96. Council Decision 
(CFSP) 2024/332 of 16 January 2024 updating the list of persons, groups and entities 
covered by Common Position 2001/931/CFSP on the application of specific measures 
to combat terrorism, and repealing Decision (CFSP) 2023/1514. ST/16851/2023/INIT. 
OJ L, 2024/332, 16.1.2024. Council Decision (CFSP) 2024/385 of 19 January 2024 
establishing restrictive measures against those who support, facilitate or enable violent 
actions by Hamas and the Palestinian Islamic Jihad. ST/5273/2024/INIT. OJ L, 
2024/385, 19.1.2024 


11 Question for written answer E-002677/2022/rev.1 to the Commission, 20 July 
2022: https://www.europarl.europa.eu/doceo/document/E-9-2022-002677_EN.html. 


12Answer given by Ms Gabriel on behalf of the European Commission, 11 
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The European Parliament also reiterated the responsibility of the 
competent authorities to prevent: 


“(...) EU funding from being diverted directly or indirectly to terrorist 


organizations (...)"’. 


Reviewing funding according to Regulation EU 2021/947 
and aid from Member States 

After the attack by Hamas on 7 October 2023, the European 
Commission decided to suspend payments to Palestine, stating 


that: 


“(...) the biggest donor of the Palestinians, the European Commission is 
putting its full development portfolio under review (...)”. 
Of course, the reactions were varied and from many bodies of 


the Union, given the main fear not of expected payments but the 
distinction, for mainly political and then economic reasons, 
between development and humanitarian aid. 

Humanitarian aid was based on Art. 214 TFEU (Blanke, 
Mangiamelli, 2021) affirming: 


“(...) populations of third countries victims of natural or man-made disasters 
(...) to offer assistance, relief and protection (Van Elsuwege, Orbie, 2014) 
(...) actions, moreover, must be free from any partisan interest, not being 
able to favor any of the actors involved in an armed conflict or other dispute 
(principle of neutrality), nor promote the political, economic, military or 
other objectives of the donor (principle of impartiality), aiming exclusively at 


January 2023: https://www.europarl.europa.eu/doceo/document/E-9-2022-002677- 
ASW_EN.html . 


132021/2207(INI). Recommendation to the Council, the Commission and the 
Commission Vice President/High Representative of the Union for Foreign Affairs and 
Security Policy on Relations with the Palestinian Authority: 
https://oeil.secure.europarl.europa.cu/oeil/popups/ficheprocedure.do? 
lang=en&reference=2021/2207(INI) 
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alleviating the suffering of the victims" (...) suspension of all direct funding 
to Palestine, including therefore humanitarian aid, would be unlawful, as it 
conflicts with the relevant provisions of primary law (...)”. 


These positions were not all recognized and respected since the 


Commissioner for crisis management Janez Lenar¢i¢ stated that: 


“(...) humanitarian aid to the Palestinians will continue as long as needed 


(..."5, 


Furthermore, the High Representative for Foreign Affairs and 
Security Policy Josep Borrell: 


“(...) excluded the suspension of payments, since such a decision, affecting 
all the Palestinian people indiscriminately, would have damaged the EU 
interests in the region and would have only further emboldened terrorists 


(...)"5, 


The European Commission has initiated an emergency review of 


14See Art. 214, par. 2, TFEU. See also the Joint Declaration of the Council, the 
European Parliament and the European Commission to express the political vision of 
the Union institutions on humanitarian interventions, OJ C 25, 30.1.2008, parr. 11, 12, 
13, 14: “(...) humanitarian assistance provided by the Union is based on four 
fundamental principles: (i) humanity (“alleviating human suffering wherever it is 
needed, with particular attention to the most vulnerable groups of the population”’; (11) 
neutrality (“humanitarian aid must not favour any party to armed conflicts or other 
disputes”; (iii) impartiality (“humanitarian aid must be provided solely on the basis of 
needs, without discrimination between or within affected populations”; (iv) 
independence (“the autonomy of humanitarian objectives from political, economic, 
military or other objectives and serves to ensure that the sole purpose of humanitarian 
aid remains to alleviate and prevent the suffering of victims of humanitarian crises 
(...)”). 

15EUROPEAN COMMISSION (press release), European Commission will 
immediately triple humanitarian assistance for Gaza to over 75 million euros, 16 
October 2023: _ https://neighbourhood-enlargement.ec.europa.eu/news/european- 
commission-will-immediately-triple-humanitarian-assistance-gaza-over-75-million- 
euros-2023-10-16_en. 


1 6https://ec.europa.eu/commission/presscorner/detail/en/ip 23 4850; 
https://neighbourhood-enlargement.ec.europa.eu/communication-commission-review- 
ongoing-financial-assistance-palestine_en: “(...) any misuse of the funds provided. As 
reported by the Commission, the review aimed to: (i) ensure that no Union funding is 
used to circumvent restrictive measures; (ii) ensure full compliance with Union 
legislation and policies, as well as prevent possible abuse of the funds provided to 
incite hatred and violence; (iii) assess whether ongoing financial assistance should be 
modified following a change in priorities or due to the non-feasibility of the planned 
projects (...)”. 
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financial assistance by extending humanitarian initiatives and 
denying to hinder, through interruptions of transfer of 
development, funds to Palestine through short-term payments. 
This is how the decision not to suspend funding is motivated 
through a technical justification. However, such statements do 
not exclude the hypotheses that change in the face of each war 
scenario. Thus, the power to act for the disbursement of funds to 
partner countries is a priority of pre-established financial 
allocations in multiannual programmes according to Art. 14 of 
the NDICI regulation through implementing acts. 

Art. 45, par. 2 adopted acts that were subject to the control of 
the Member States and were based on an examination provided 
for by art. 5 as a comitology regulation'’. Amend multiannual 


programmes through mandatory review are: 


“(...) referred to in Article 7 (...) for crisis or post-crisis situations (...)”. 
This hypothesis allows the suspension of funds destined for 


Palestine as an initiative of the European Commission through 
the supervision of the Member States. 

Regulation 182/2011 has tried to bring to light the discipline 
concerning Member States’ control to the European 
Commission within the exercise of executive and attributed 


competences (Craig, 2011; Thomas, Mathias, 2012; Corona, 


17Regulation (EU) No 182/2011 of the European Parliament and of the Council 
of 16 February 2011 laying down the rules and general principles concerning 
mechanisms for control by Member States of the Commission’s exercise of 
implementing powers, op. cit. 
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2014; Chamon, 2022). 

The European Commission through the committee composed of 
representatives of Member States has applied the examination 
procedure. The powers of the committee have influenced the 
adoption of the implementing act in qualified majority according 
to the voting methods that were foreseen by the Council'*. This 
is a real power of veto and of the implementing acts where the 
revision of allocated funding could be blocked by a qualified 
majority of the Member States. 

In this climate, the High Representative Borell in the informal 
meeting of the Foreign Affairs Council of 10 October 2023 
stated that: 


“(...) the cooperation with the Palestinian Authority has to continue, and the 
funding has to continue, and the payments should not be interrupted (...)”””. 


The NDICI made use of the Regulation 182/2011 and did not 
allow the European Commission to interrupt the funding 
autonomously. This was an orientation from Member States’ 


point to view to prevent the revision of the programs. 


18Regulation (EU) No 182/2011 of the European Parliament and of the Council 
of 16 February 2011 laying down the rules and general principles concerning 
mechanisms for control by Member States of the Commission’s exercise of 
implementing powers, op. cit., par. 1 and 2: “(...) “decides on the draft implementing 
act to be adopted”, being only required to take “the utmost account of the conclusions 
reached in the discussions held within the committee and the opinion expressed” 
(para. 2). In these cases, among other things, the committee does not necessarily have 
to proceed to a vote (a simple majority may be sufficient), but may limit itself to 
issuing an opinion (...)”. 

19Press remarks by High Representative Josep Borrell after informal meeting of 
EU Foreign Affairs Ministers, 10 October 2023: 
https://www.eeas.europa.eu/eeas/israelgaza-press-remarks-high-representative-josep- 
borrell-after-informal-meeting-eu-foreign-affairs_ en? . 
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The committee was not able to reach the qualified majority. 
Thus expressing the adoption of the relevant proposed act in a 
simple majority was easily achievable”. After (two months of) 
the negative opinion of the committee a new draft was submitted 
to the appeal committee”! where in any case it led to a positive 
opinion obtained with a qualified majority. A positive position 
of such a procedural process was however difficult in practice to 
obtained given that the composition of the voting system of the 
appeal committee, which reflected that of the original 
committee”. 

In other words, a high level of representation was necessary and 
the representatives of national governments hardly can change 
their opinions. Therefore, the procedure need time to mature but 


appeared suitable for exceptional circumstances in moments of 


20Press remarks by High Representative Josep Borrell after informal meeting of 
EU Foreign Affairs Ministers, op. cit., art. 5, par. 4, lett. c): “(...) The adoption of the 
act is also excluded if a) it concerns taxation, financial services, the protection of the 
health or safety of humans, animals or plants, or definitive multilateral safeguard 
measures; or b) the basic act explicitly excludes such possibility (...)”. 


21Regulation (EU) No 182/2011 of the European Parliament and of the Council 
of 16 February 2011 laying down the rules and general principles concerning 
mechanisms for control by Member States of the Commission’s exercise of 
implementing powers, op. cit., art. 5, par. 3. 


22Regulation (EU) No 182/2011 of the European Parliament and of the Council 
of 16 February 2011 laying down the rules and general principles concerning 
mechanisms for control by Member States of the Commission’s exercise of 
implementing powers, op. cit., art. 1, par. 5, lett. b): “(...) It is foreseen that Member 
States may make suggestions on the composition of the appeal committee, indicating 
“the level of representation they deem appropriate, which must be sufficiently high 
and of a horizontal nature, including ministerial level” (Article 1, paragraph 5, second 
subparagraph), as well as “as homogeneous as possible” (...) level of representation 
must not be lower than that of the members of the Committee of Permanent 
Representatives of the Governments of the Member States (...)”. 
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international crisis. 

The European Commission proceeded autonomously according 
to Art. 6, par. 3, letter b) of the Regulation 182/2011. The appeal 
committee did not issue any other opinion and the European 
Commission could decide to adopt freely implementing acts in 
theory. 

The regulation of comitology was in favor of a broad 
convergence between the Member States avoiding thus 
conflicts”. 

The European Commission could adopt an act within the appeal 
committee framework assuming thus political responsibility and 
justifying its choice. 

According to art. 296, letter b) TFEU the institutions were able 
to motivate the legal acts adopted for the performance of their 
functions and ensuring compliance with the principle of good 
administration, ex Art. 41 CFREU™, allowing thus the related 
legality control. The obligation to provide reasons refers to the 
comitology regulation with particular relevance of a political 
nature, complex and certainly without a common agreement”. 


Art. 16, par. 5 of the NDICI Regulation has authorised the 
European Commission to use multiannual programmes due to: 


23See Art. 6, par. 2, lett. b) of the regulation. 
24See Art. 41, par. 1CFREU. 


25See art. 6, par. 2, lett. c): “(...) “the Appeal Committee of the way in which the 
discussions and proposals for amendments have been taken into account, in particular 
with regard to proposals for amendments which have been broadly supported within 
the Appeal Committee (...)”. 
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“(...) duly justified emergencies, such as crises or immediate threats to peace, 
democracy, the rule of law, human rights or fundamental freedoms (...)”. 
Faced with an international crisis and the risk of applying 


financial and tecnical aid, Art. 45, par. 4 of the NDICI 
regulation, has applied the urgency procedure. For this reason, 
the European Commission has adopted implementing acts (Art. 
8) in an immediate manner without first consulting the 
committee. 

After the adoption and within fourteen days the act could be 
based on the attention of the committee. It was competent to to 
give its opinion as a consultation that could be concluded 
before”. If such a procedure was applied the negative opinion 
of the European Commission and the implementing act adopted 
before were thus repealed in immediate manner. 

This means that it was not necessary for the action the approval 
of the Member States to remain in force. However, the 
opposition of the qualified majority of the states entailed to an 
act of not continuing with explicit manner its related legal 
effects. 

Actually, the Member States did not accept the suspension of aid 
in favor of Palestine and the recourse to the emergency 
procedure was functional through the lack of consent by the 


states (Oberg, 2023). 


26Regulation (EU) No 182/2011 of the European Parliament and of the Council 
of 16 February 2011 laying down the rules and general principles concerning 
mechanisms for control by Member States of the Commission’s exercise of 
implementing powers, op. cit., art. 8, par. 3. 
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The use of this procedure, according to Art. 3, par. 5 of the 
comitology regulation, was unsuccessful in cases where the 
circumstances required an urgent response. Consequently, the 
draft and the implementing act were adopted by the members 
who were part of the committee without the need for a formal 
meeting but based on the outbreak of an international conflict 
where any intervention was justified to a use of this procedure. 
Thus, the positive outcome and the absence of explicit 
opposition and abstentions by the Member States were not 
sufficient for the members of the committee to stop funding and 
convene the body to take other decisions. 

The protection of financial interests for the Union and the 
adoption of implementing acts as an alternative offered by Art. 7 
of the comitology regulation provide for the extraordinary 
procedure as a verification of exceptional circumstances and the 
adoption of an implementing act. 

This provision, according to the examination procedure, is based 
on art. 5 of the regulation. This is a provision that has found 
application to the regulation NDICI. Art. 7 in the absence of 
other provisions was applicable in this area”’. 

According to Art. 7 of the Regulation 182/2011 the European 
Commission adopted a draft to implement an act in order to 
prevent market crises especially in the agricultural sector and the 
financial interests of the Union, Art. 325 TFEU (Blanke, 


27See art. 5, parr. 3-4. 
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Mangiamelli, 2021), as a matter of the appeal committee. 

The suspension of funding for Palestine did not require risk, 
according to Art. 325 TFEU, for the Union (Blanke, 
Mangiamelli, 2021) but also to its Member States including its 
institutions, bodies and organisms. This is a provision used by 
the Union and the Member States to fought for fraud and illegal 
activities that cause damage to the financial system of the 
Union. 

By activating Art. 7 of the regulation of the comitology an 
implementing act of a functional character should be applied. 
Diverting development funds to a terrorist organization was 
harmful to the financial interests of the Union. Therefore, the 
European Commission could hinder and interrupt the funding 
through an implementing act with an immediate manner in legal 
terms. 

The concept of financial interests is not referred to the treaties 
but is subject to interpretation by the Court of Justice of the 
European Union (CJEU) providing a wide margin for 
comments”, thus allowing the integration of instruments that 
include revenue, expenditure, assets that have to do with the 
budget of the Union, the budgets of the institutions and their 


bodies”’. 


28CJEU, C-11/00, Commission v. ECB of 10 July 2003, ECLI:EU:C:2003:395, 
1-07147. 


29Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the 
Council of 11 September 2013 concerning investigations conducted by the European 
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The European Parliament required to protect the finances of the 
Union within the scope of external action as well as the actors to 
be involved in the implementation of projects financed for the 
Union within an operational but complex context”. 

The Regulation EU n. 236/2014 established rules and 
procedures that were common to the implementation of financial 
instruments for external action thus providing for the financial 


actions for the Union as: 


“(...) effective protection of financial interests*! (...) attributing to the 


Commission the task of supervising to this end (...)”*’. 


Already the preamble of the NDICI regulation and the related 


acts that existed in the sector put the protection of the financial 


Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the 
European Parliament and of the Council and Council Regulation (Euratom) 
No 1074/1999. OJ L 248, 18.9.2013, p. 1-22. Directive (EU) 2017/1371 of the 
European Parliament and of the Council of 5 July 2017 on the fight against fraud to 
the Union's financial interests by means of criminal law. OJ L 198, 28.7.2017, p. 29- 
41. 


3 Ohttps://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX 
%3A520221P0300, par. 33: “(...) put more emphasis on funds spent in third countries 
in order to verify that these funds are spent in accordance with the rules, without fraud 
or corruption, and to confirm whether they contribute to the objectives of the Union's 
external and development policy (...)”. 


31 Regulation (EU) No 236/2014 of the European Parliament and of the Council 
of 11 March 2014 laying down common rules and procedures for the implementation 


of the Union's instruments for financing external action. OJ L 77, 15.3.2014, p. 95- 
108. 


32Regulation (EU) No 236/2014 of the European Parliament and of the Council 
of 11 March 2014 laying down common rules and procedures for the implementation 
of the Union's instruments for financing external action, op. cit., art. 7, par. 1: “(...) 
adopt appropriate measures to ensure that, when actions financed under this 
Regulation are implemented, the financial interests of the Union are protected by the 
application of preventive measures against fraud, corruption and any other illegal 
activities, by effective checks and, if irregularities are detected, by the recovery or, 
where appropriate, the repayment of amounts unduly paid and, where appropriate, by 
effective, proportionate and dissuasive administrative and financial penalties (...)”. 
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interests of the Union at the forefront through proportional 
measures: 


“(...) the prevention, detection, rectification and investigation of irregularities, 
including fraud, the recovery of funds lost, wrongly paid or incorrectly used, 
and, where appropriate, the imposition of administrative sanctions (...)”*’. 


Illegal activities according to Art. 325 TFEU were very broad 
and included illicit conduct such as money laundering and 
corruption. The disbursement of funds and the Regulation n. 
2018/1046 establish the entities and persons for the execution of 
funds: 


“(...) actions that contribute to money laundering, terrorist financing, tax 


avoidance, fraud or evasion (...)’”**. 


According to the NDICI regulation, public aid is granted from 
the budget of the Union. Thus, it can be deduced that financing 
for terrorism is referred to as money laundering, Art. 325 TFEU 
(Blanke, Mangiamelli, 2021), an illegal activity that harms the 
financial interests of the Union (Gardella, 2004; Durrieu, 


2013)*°. Suspending development aid and avoiding indirect aid 


33Regulation (EU) 2021/947 of the European Parliament and of the Council of 9 
June 2021 establishing the Neighbourhood, Development and_ International 
Cooperation Instrument-Global Europe, amending and repealing Decision No 
466/2014/EU of the European Parliament and of the Council and repealing Regulation 
(EU) 2017/1601 of the European Parliament and of the Council and Council 
Regulation (EC, Euratom) No 480/2009, op. cit., par. 79. 

34Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the 
Council on the financial rules applicable to the general budget of the Union, amending 
Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU) No 
1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No. 223/2014, (EU) No 
283/2014 and Decision No 541/2014/EU and repealing Regulation (EU, Euratom) No 
966/2012, of 18 July 2018, in OJ L 193, 30 July 2018, pp. 1-222, art. 155, par. 2. 

35Directive (EU) 2018/843 of the European Parliament and of the Council of 30 
May 2018 amending Directive (EU) 2015/849 on the prevention of the use of the 
financial system for the purposes of money laundering or terrorist financing, and 
amending Directives 2009/138/EC and 2013/36/EU (Text with EEA relevance). 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


881 


to a terrorist group falls within Art. 7 of the comitology 
regulation, thus allowing the European Commission not to 
continue payments and thus adopt an implementing act 
immediately. 

Activating a procedure that would avoid any involvement of the 
Member States and that puts the committees in opposition does 
not create obstacles to the European Commission since the 
implementing act issues and produces legal effects provisionally 
by receiving the approval of the Member States through the 
appeal committee. 

In this procedure, art. 8, the representatives of the governments 
can intervene at a later time. According to art. 7, letter b) the 
European Commission immediately presents to the appeal 
committee an adopted implementing act. 

The positive opinion of the committee remains in force when the 
body does not take a position. However, faced with a negative 
opinion the European Commission can immediately repeal the 
act, based on Art. 7 of the regulation of the comitology. The 
adoption of the act requires the occurrence of a risk for the 
financial interests of the Union. We can thus note an activation, 
PE/72/2017/REV/I. OJ L 156, 19.6.2018, p. 43-74. Proposal for a REGULATION 
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the prevention 
of the use of the financial system for the purposes of money laundering or terrorist 
financing. COM/2021/420 final. Proposal for a REGULATION OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL establishing the Authority 
for Anti-Money Laundering and Countering the Financing of Terrorism and amending 


Regulations (EU) No 1093/2010, (EU) 1094/2010, (EU) 1095/2010. COM/2021/421 
final. 
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where by suspending aid to Palestine the risk of financing 
terrorist acts with tragic events as we noted on 7 October, is 
reduced”. 

Development funding can be reviewed according to the 
procedures of the regulation of comitology. The procedure under 
consideration according to art. 5 and art. 8 comes in contrast 
with to art. 7 that allows the support of the majority for the 
states. Thus the European Commission does not translate the 
official initiatives to review the financial assistance programs 
but testifies what happens in the international scene by requiring 
adequate involvement of the member countries and the decision- 


making procedures that can be in application. 


Suspending assistance to Palestine and the objectives of the 
CFSP 
Reviewing, modifying financial assistance programs and the 
orientation of the Union at development cooperation instruments 
to protect first of all political and then economic objectives was 
a reality started from the regulation NDICI (Bergmann, 
Delputte, Keijer, Verschaeve, 2019). 
Interrupting payments to a country on the one hand and the 
36Press remarks by High Representative Josep Borrell after informal meeting of 
EU Foreign Affairs Ministers, op. cit., “(...) order to ensure that there is not this risk 
of leakage, and funding behind the door of any kind of terrorist activity (...) four 
years that we are in our official positions-we discover that we have been funding 


Hamas terrorist activities, someone will have to take a political responsibility for that. 
I do not believe it happens, but let’s check it (...)”. 
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continuous explosion of an international crisis oriented by a 
foreign policy formed at the CFSP on the other hand are 
incompatible matters with the treaties investigating the 
development cooperation policy that is also offered by the 
interpretative path of the CJEU. 

Art. 208, par. 1, lett. b) TFEU (Blanke, Mangiamelli, 2021), as 
well as Art. 21, par. 2TEU are provisions that define the external 
action of the Union. These are actions that have to do with 
development in developing countries from an environmental, 
social, economic point of view but also for the prevention of 
conflicts that strengthen international security as well as the 
related development measures that pursue these objectives. 
These are orientations towards growth that have to do with the 
reality of each country that is in crisis and is connected with 
sectors such as education, health, environment, security, etc. 

The CJEU interpreted the competence in the field of 
development cooperation when the treaties place the objectives 


within a general and not precise rule, stating that: 


“(...) their pursuit must be able to concern various specific matters (...)”°”. 


In this way, development cooperation is applied in a broad 
manner, obviously also encountering limits that undermine first 
of all the principle of attribution, thus eliminating the element of 
the development policy of the Union which exists in Art. 208 

37CJEU, C-268/94, Portugal v. Council of 3 December 1996, 


ECLI:EU:C:1996:461, I-06177, par. 37. C-377/12, Commission v. Council of 11 June 
2014, ECLI:EU:C:2014:1903, published in the electronic reports of the cases, par. 38. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 3, 2024 ISSN:2732-9909 


884 


TFEU, according to which the reduction of poverty constitutes a 
principal aim for the measure in question (Schiitze, 2012-2013). 
The CJEU through Art. 208 TFEU (Blanke, Mangiamelli, 2021) 
contributes to the social and economic development of a third 
country. It is based on the implementation of another policy® 
with the final criterion being the measure that falls within the 
scope of application for development and within the relevant 
content (Van Den Sanden, 2022). 

These dynamics have a relevance that implies to an international 
security plan that the relevant matter constitutes within the 
CFSP an inter-governmental path that has as its subject specific 
rules and a procedure according to Art. 24, par. 1 TEU. They are 
entrusted to the decision-making power of institutions that 
represent the interests of the member countries through the 
European Council and the Council. 

The different decision-making procedures separate the CFSP 
and the related external policies within the Treaty of Lisbon (De 
Waele, 2023) thus tracing the boundary of protection for the 
respective competences that preserve constitutional balances 
within the legal order of the Union, such as an interference 
clause based on Art. 40 TEU, i.e. a provision that avoids the 
attributions of the CFSP as part of material policies. 

It turns out that interferences oscillate at two levels where the 
adoption of an act is based on material policies that cause 


38CJEU, C-377/12, Commission v. Council of 11 June 2014, op. cit., par. 44. 
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prejudice to the provisions of the CFSP. 

Development cooperation does not prejudice the exercise of 
attributions to the CFSP with objectives existing between 
development and security. Thus the absence of conflicts is a 
prerequisite for safe and continuous processes of social and 
economic development translated into conflicts. 

The external action of the Union (Koutrakos, 2011; Market, 
2016) recognizes through the CJEU a path of sustainable 
development by eliminating poverty and increasing the basis for 
peace and security”. 


This type of rules (Van Den Sanden, 2022)*' state that 


39Joint Statement of the Council and of the Representatives of the Governments 
of the Member States meeting within the Council, the European Parliament and the 
European Commission, New European Consensus on Development. ‘Our World, Our 
Dignity, Our Future’, in OJEU C 210 of 30 June 2017, pp. 1-24: “(...) the intention to 
use development cooperation “as part of the set of policies and instruments aimed at 
preventing, managing and resolving conflicts and crises, preventing humanitarian 
needs and creating lasting peace and good governance (...) recognising the link 
between sustainable development, humanitarian action, peace and security (...)”. Joint 
Communication from the European Commission and the High Representative of the 
Union for Foreign Affairs and Security Policy, Capacity building for security and 
development - Enabling partners to prevent and manage crises, 28 April 2015, 
JOIN(2015) 17, which highlighted how the link between security and development 
was “of key importance to maximise the effectiveness of the EU’s external action 
(...)”. 

AOCJEU, C-403/05, Parliament v. Commission of 23 October 2007, 
ECLI:EU:C.2007:624, I-09045, par. 57. See also the conclusions of the advocate 
General P. Mengozzi in case: C-91/05, Commission v. Council of 19 September 2007, 
ECLI:EU:C:2007:528, 1I-03651, par. 169: “(...) there is a link between the 
maintenance of peace and the strengthening of international security (...) as well as the 
prevention of violent conflicts, on the one hand, and development, on the other hand 
(...) and there is no doubt that the armed conflicts that are devastating several 
countries in the world and the insecurity that reigns there constitute an obstacle to 
their development (...)”. 


41 Regulation (EU) No 230/2014 of the European Parliament and of the Council 
of 11 March 2014 establishing an instrument contributing to stability and peace, op. 
cit., in particular: art. 1, par. 4, lett. b) and c): “(...) contribute to conflict prevention 
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development cooperation has as its object the promotion of 
international peace and security as well as socio-economic 
development through various types of economic and non- 
economic interventions”. Thus, the CJEU with a rigorous 
manner in front of the finalistic criterion and in favor of a 
nuanced parameter has linked the objectives of development 
cooperation to a measure based on the former Art. 208 TFEU 


and the following”. 


and ensure capacity and preparedness to address pre- and post-crisis situations and 
build peace”, as well as “to address specific global and trans-regional threats to peace, 
international security and stability (...) dimension has been further enhanced in the 
context of the NDICI Regulation. According to Article 9, par. 1, lett. b): “Union 
assistance under the Instrument may be used in the context of a general security sector 
reform or to develop the capacity of military actors in partner countries (...) to 
implement development and security for development activities’, where the 
exceptional circumstances referred to in paragraph 3 apply, i.e. the same objectives 
cannot be achieved by using non-military actors (letter a) and the partner country 
gives its consent (...)”. According to art. 10, par. 1m lett. c) and f): “(...) Peace, 
stability and conflict prevention” constitutes one of the sectors of cooperation for 
geographical programs (Article 10, paragraph 1, letter f), as well as one of the 
possible thematic programs (...)”. 


42CJEU, C-91/05, Commission v. Council of 20 May 2008, op. cit., par. 65: 
“(...) documents of the institutions of the Union as well as of the European Council 
that certain measures aimed at preventing the fragility of developing countries, 
including those which have been adopted in the context of the fight against the 
proliferation of small arms and light weapons, can contribute to eliminating or 
reducing obstacles to the economic and social development of those countries (...)”. 


43CJEU, CJEU, C-377/12, Commission v. Council of 11 June 2014, op. cit., see 
also the Council Decision 2012/272/EU on the signing, on behalf of the Union, of the 
Framework Agreement on Partnership and Cooperation between the European Union 
and its Member States, of the one part, and the Republic of the Philippines, of the 
other part, of 14 May 2012, in OJ L 134, 24 May 2012, p. 3, par. 51: “(...) legal bases 
relating to the readmission of third-country nationals (Article 79(3) TFEU), transport 
(Articles 91 and 100 TFEU) and the environment (Article 191(4) TFEU), considering 
that the legal base on development cooperation was sufficient to absorb the provisions 
relating to the areas mentioned. In upholding the Commission's appeal, the Court 
stated that the framework agreement revealed a link between the cooperation which it 
seeks to establish in the fields of migration, transport and the environment, on the one 
hand, and the objectives of development cooperation, on the other (...)”. 
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The scope of application of development cooperation is not 
diminished, which contributes to economic and social growth 
for the recipient countries as the main objective of 
implementation of the CFSP™. 

It is also difficult to find a line of suspension between aid for 
Palestine and development objectives. Already through a 
communication of the European Commission of 9 October 2024 


it was stated that: 


“(...) an urgent review of the assistance provided to Palestine with the need 
to ensure that no EU funding indirectly enables any terrorist organisation to 


perpetrate attacks against Israel (...) EU funding has never and will never go 


to Hamas or any terrorist entity (...)’*. 


Perhaps the funding was the basis for terrorist attacks but 
officially for the European Commission it was an act of 
solidarity with Israel and not a punishment towards Palestinians. 
As a final objective, international security seems very far away 
and certainly outside the Palestinian area since it does not 
constitute a basis for the interruption of economic aid. The 
management of development funds responds to the objectives of 
foreign policy and also reserves for development cooperation 


purposes that present and respect the reduction of poverty in 


4ACIEU, C-91/05, Commission v. Council of 20 May 2008, op. cit., par. 72 


45Statement by President von der Leyen on the occasion of the minute of silence 
held by the College in honour of the victims of the terrorist attacks in Israel, in 
presence of the ambassador of Israel to the EU,11 October 2023: 
https://neighbourhood-enlargement.ec.europa.cu/news/statement-president-von-der- 
leyen-occasion-minute-silence-held-college-honour-victims-terrorist-2023-10- 
11 en#:~:text=I1%20ask%20you%20to%20observe,aspirations%200f%20the 
%20Palestinian%20people . 
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developing countries (Van Elsuwege, 2019)*. 

Ex Art. 208 TFEU (Blanke, Mangiamelli, 2021) is in contrast 
with the principle of attribution. The latter, is an interference 
clause, Art. 40TEU, which avoids the material policies of 
interference that are part of the CFSP. 


Development cooperation based on Member States. What is 
its autonomy? 
Even if the European Commission blocks every time it wants 
funding against Palestine and to any other country in crisis, 
according to the treaties, in the field of development 
cooperation, the management of funding, from national funds, is 
part of the decision-making autonomy where it includes 
dynamics necessary to base on the nature of a competence in the 
field of development between the Union and its Member States. 
In relation to humanitarian aid and development cooperation, the 
pre-emptio mechanism that is based on ex Art. 2, par. 2 TFEU, 
allows domestic authorities to take a position through legislation 
in the relevant matter (Cross, 1992). 
Thus, countries manage a development initiative with national 
resources that is not subject to limits. Art. 210 TFEU is taken 
into consideration (Blanke, Mangiamelli, 2021) as a 
A6CJEU, C-180/20, Commission v. Council of 2 September 2021, 
ECLI:EU:C:2021:658, published in the electronic reports of the cases, par. 53. C- 


244/17, Commission v. Council of 4 September 2018, ECLI:EU:C:2018:662, 
published in the electronic Reports of the cases, par. 46. 
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coordination provision between Member States and the Union, 
requiring national authorities to coordinate the relevant policies 
and the treaties. 

It, also, allows the European Commission a responsibility that 
ensures, promotes any useful initiative in the event that aid to a 
third country is interrupted, thus obliging Member States not to 
continue any other financial program aimed at a country that 
does not provide economic aid. This is a limiting hypothesis and 
admissible in various situations where perspectives based on 
Art. 210 TFEU (Blanke, Mangiamelli, 2021) are also 
highlighted*’. 

This is a provision of a generic nature, suitable where Member 
States have the obligation to allow development funds based on 
a domestic plan but also financing decisions adopted by the 
Union. 

Art. 210 TFEU promotes collaboration between Member States 
and the Union for development programs avoiding to condition 
the financing decisions for the states. If it were not so, any 
application effect based on Art. 210 TFEU would have been 
different, as it invites the Union and the Member States to 
follow the path of programming for aid to third countries. 

In this spirit, Art. 4, par. 4 TFEU (Blanke, Mangiamelli, 2021) 
protects the decision-making power of domestic authorities in 


47CJEU, C-15/22, RF v. Finanzamt G of 7 September 2023, 
ECLI:EU:C:2023:636, published in the electronic reports of the cases, par. 61. 
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the development sector, thus leaving the Union the choice to 
block and interrupt any obligation for Member States to a third 
country, especially from a bilateral point of view. This is an 
eventuality where it thus preserves for each related development 
program and for the entire community the contributions that are 
thus comparable with a violation of human rights to its own 
territory that was the recipient of the related aid. 

The beneficiaries of aid have a primarily political and 
discretionary evaluation for the Member States as choices that 
decide to continue to provide aid to countries where they really 
need it as in the case of Palestine. 

The principle of loyal cooperation according to ex Art. 4, par. 3 
TEU arrives at different conclusions given that it constitutes a 
principle of general application regardless of the exclusive and 
shared nature of the same attributed competence®. 

It finds application to a development cooperation where the 
competence of the Union has a complementary nature for the 
Member States but not replaceable (Klamert, 2014; Broberg, 
Holdgaard, 2014). 

It intervenes in common rules, in domestic measures for 
development cooperation that do not follow the objectives of the 
treaties and the principles of the Union but reconstruct 
manifestations of the principles of loyal cooperation since they 


A8CJEU, C-433/03, Commission v. Germany of 14 July 2005, 
ECLI:EU:C:2005:462, 1-06985, par. 64. 
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thus translate obligations into a precise context that finds 


application and that binds the Member States as follows: 


“(...) adopt any measure of a general or particular nature suitable for ensuring 
the fulfillment of the obligations arising from the treaties or resulting from 
the acts of the institutions of the Union (...) any measure that risks 
endangering the achievement of the objectives of the Union (...)”’. 


Art. 4, par. 3, lett. c) TEU calls the objectives of the Union that 
have a general character to concepts that go together and are part 
of the external action of the Union (Neframi, 2014)* and the 
units of international representation (Klamert, 2014). Thus, the 
CJEU itself has interpreted in general terms the provisions on 
external action that constitute the principle of loyal cooperation 
and the obligations that have as their object the objectives that 
are part of Art. 4, par. 3, lett. c)TEU and are established by the 
treaties within the scope of the Union and with the political 
purposes such as strategies decided by the institutions 
(Cremona, 2011)°'. 

Helping Israel and protecting the security of the area at an 
international level constitutes an objective for the Union 
according to the relevant provisions that are already interpreted 
by the CJEU in a rigorous manner and with certain limits, 


namely the principles of loyal cooperation and_ the 


A9 Art. 4, par. 3, lett. b) and c) TEU. 


50Neframi, affirms that: “(...) ultimate external objective (...) global and 
influential international actor (...)”. 

51CJEU, C-246/07, Commission v. Sweden of 20 April 2010, 
ECLI:EU:C:2010:203, I-03317. 
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circumstances of the moment that were extremely serious”, 


based on a national level that: 


“(...) impedes, hinders, undermines, or damages the Union’s action (...)” 
(Van Den Sanden, 2023). 


The exercise of the competence and of the Member States can 


thus: 


“(...) compromise the exercise of a Community competence® (...) limit, if 


not weaken, the common action (...)’™. 


Continuing bilateral aid programs does not hinder the initiative 
of the Union and does not impede the objectives of all policies 
that are part of the international security. It does not impede the 
exercise of the competence of the objectives and the limits of a 
framework where the principle of loyal cooperation according to 
ex Art. 4, par. 3 TEU has forced Member States to form a 
decision for the Union that does not interrupt funding for the 


Palestinians. 


Concluding remarks 

The Union's funding to Palestine in the last period was a 
political choice too strong in the global agenda for its 
international prestige in comparison with international 


organizations, with the Member States of the Union and with 


52CIEU, C-15/22, RF v. Finanzamt G of 7 September 2023, op. cit., par. 63. 


53CJEU, conclusions of the Advocate General M. Poiares Maduro in case: C- 
246/07, Commission v. Sweden of Ist October 2009, ECLI:EU:C:2009:589, I-03317, 
par. 38. 

54CJEU, conclusions of the Advocate General A. Tizzano in case: C-433/03, 
Commission v. Germany of 10 March 2005, ECLI:EU:C:2005:153, I-06985, par. 83. 
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other powers that have not play an important role in the area. 
The Union has tried first of all to avoid useless tensions of an 
interinstitutional nature and has acted in a united way on the 
international scene to fill the crisis in the Middle East as far as it 
could. Managing, monitoring, organizing funding to Palestine 
has a political relevance of the first level where economic 
assistance thus acquires a need for verification for the aid 
provided to a needy population that risks ending up under the 
control of terrorist groups. 

Verifying the funds allocated by the Union that did not 
contribute to illicit acts, helped to preserve its image of 
credibility and its role as guardian of the treaties, respond to the 
needs of the moment and acknowledge the activities to 
safeguard the legal bases of the Union and not only. 


The European Commission itself noted that: 


“(...) the EU budget must continue to provide support to build peace and 
stability in the region, fight hatred and fundamentalism and promote human 
rights (...)”>>. 

Official development assistance within a system of the Union is 


aware that the conflict has explored and constituted a suitable, 
consolidated path for development cooperation in a flexible 
manner according to the former Art. 208 TFEU (Blanke, 
Mangiamelli, 2021) and following the foreign policy objectives 


55European Parliament resolution on the despicable terrorist attacks by Hamas 
against Israel, Israel's right to defend itself in line with international and humanitarian 
law and the humanitarian situation in Gaza, of 14 May 2012, 2023/2899(RSP), par. 
17. 
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to the beneficiaries and the sectors of intervention that 
exclusively constitute a framework for development cooperation 
after the interruption of payments in favor of compliance with 
similar assumptions that are affirmed by the relevant regulation 
NDICI, that is, a rapid component that has had as its basis to 
address the needs, the priorities of foreign policy of the Union 
thus pursuing the pre-established objectives without limits*. 

The situation in Palestine is certainly very perplexed and the 
European Commission plays an important role at a geopolitical 
and global level (Haroche, 2023)°’. At a horizontal level, the 
inter-institutional profiles are not diminished and are altered 
where the balance is not obvious through Art. 13, par. 2 TEU 
and Artt. 15, par. 6 and 27, par. 2 TEU. At a vertical level, 
reference is made to the relationships between the Union and the 
Member States according to the competences of the former Art. 


208 TFEU (Blanke, Mangiamelli, 2021) and following, which 


56Regulation (EU) 2021/947 of the European Parliament and of the Council of 9 
June 2021 establishing the Neighbourhood, Development and_ International 
Cooperation Instrument — Global Europe, amending and repealing Decision No 
466/2014/EU of the European Parliament and of the Council and repealing Regulation 
(EU) 2017/1601 of the European Parliament and of the Council and Council 
Regulation (EC, Euratom) No 480/2009, op. cit., art. 4, par. 4: “(...) allow the Union 
to intervene promptly, in addition to the case already mentioned, to (a) contribute to 
peace, stability and conflict prevention in situations of urgency, emerging crises, 
crises and post-crises, including those that may result from migratory flows and 
forced displacement; (b) contribute to strengthening the resilience of states, societies, 
communities and individuals and to link humanitarian aid with development action 
and, where appropriate, peace-building (...)”. 

57EUROPEAN COMMISSION, The von der Leyen Commission: for a Union 
that strives for more, 10 September 2019: _ https://neighbourhood- 
enlargement.ec.europa.eu/news/von-der-leyen-commission-union-strives-more-2019- 
09-10 en 
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allow governments to maintain an autonomous role in 
development cooperation according to the economic 
possibilities that each state obtains. 

Overall, according to Art. 210 TFEU, there is a strong 
coordination through actions of the Union and the Member 
States, thus identifying common strategies and preventing the 
European Commission from being able to hinder domestic 
governments from taking initiatives in this regard and blocking 


aid to countries that really need it. 
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